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TARIFFS AND SERVICES

Gentlemen: CivizioN

With respect to public law 95-234 signed into law on Februarv
21, 1978 amending the Federal Communicatioms Act of 1934, this
commission certifies that it regulates the rates, terms and
conditions for peole attachments to public utilities and in so
doing, it has the authority to consider and does consider the
interest of both subscribers of the cable televisions service
and consumers of public utility services.

Bv the Commission,

—
1

b’ N ~
- ., ——————

Lewis T. Mittness R T N
Executive Secretary T oo -
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Amendment No_ o Apphcable

) there 1s a state or local fiscal effect, attach worksheet.

uky .
Regulation of Cable TV Pole Attachment Contracts
Fiscal Eflect
) {X Increase Costs — May Be Possible 10 Ahsorb Within Agency
State: O Increase/Decrease Existing Appropriahion Budge! [ ves A no
(0 Creaie New Appropriation O Decrease Costs
M Increase/DEM KOM Existing Revenues [J no State Fiscal Eflect
Local: [J tncrease/Decrease Costs or Revenues ]
O Permussive [0 mandatory q No Local Fiscal Eftect
Fund Sources Atlected Aftecred Ch. 20 Appropriations
L3 GeR O Fep X PRO 0 RS O sec 20.155 (1) (qg)

Assumptions Used (n Araiving a1 Fiscal Estimane

This propeosal would require the Public Service Commission to regulate the
terms and conditions of, establish maximum rates for, and evaluate whether
Oor not rates are excessive for pole attachment contracts between cable
television operations, on one hand and public utilities or cooperatives on
the other hand. Under provisions of the State Electrical Code, the Cormiss:
has informally heard several cases involvi{ng unresolved pole attachment
contract disputes between cable television companies and public utilities.
But the Commission has no authority to regulate terms and conditions of thes
contracts nor to establish maximum rates. The latter requirement would req:
a prior study of current pcle attachment contract rates. With over 100 cabl
television operations in Wisconsin, this study might reguire 1.0 project
position and cost approximately $22,000 PRO.

In addition, the reguirement to determine whether specific contract rates
exceed the maximum established rates would reguire a total staff-effort of
between 60 and 90 hours per case depending on the level and nature of the rz
adopted by the Commission. With approximately 20 cases per year, costs are
itemized as follows:

Low VWorklecad kstimate High Workload Estimate
{60 nrs./case) (90 hrs./case)

Hourly Hours/ Salary/ Caseload Hours/ Sulary/ Caseloar

fusition Wage Case Cuse Conl. Case Case Cost
‘1torney 1k $ 9.016 8 $ 72,13 $1,hh3 12 $108.19 $ 2,16
ittcrney 12 (Hrg. Examiner) 10.788 6 6L, 6T 1,703 9 Q7.00 1,0L¢
.1.eno. Reporter 1 5. 3L0 10 53.h6 1,009 15 Bn.10 1,60!
Jvpint @ 3. L6060 16 5506 1,100 ~h A3.18 1,66!
Vil Serv. Engincer 2 T.217 o0 Ahhozh 2 oa8T7 30 ?M6.51 0 W 34
TOTAL G0 $300.06  $7, 801 ap 858707 $11,70.

Long-Rangr Fuscal lmphications

This proposal is estimated to cost approximately $37,100 PRO and require
1.00 PRO position during the 1979-81 biennium.

Authorized Repnesent five

Agency Daite

Feh. 20 ,

Public Service Commission
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Subyect

Regulation of Cable TV Pole Attachment Contracts

Ohe-nome Coats 0r Reveaue Fluctuanons (o nol include in annuabized fiscal ellect)

1. Maximum Rate Project
2. Permanent property for 1.00 FTE

$22,000 PRO
800 PRO

‘ position 322, mmizcd fiscal impact on State funds fr
1 State Costs by Category tncreased Costs Decreased Costs
FTE Posinion Changes + i l . OO ) — I
? Salarwes and Fringes g - 14 ’ 276 5 4
| —
! Stalf Supparn Costs - 2 ’ 340 A
E Other S1are Cosis - +
; Local Assistance - +
i
i A:ds 10 Indhividuals or Organizalians - - +
TOTAL State Costs by Category S - 16,616 5 4
State Costs by Funds Incrrased Costs Decreased Costs
GPR $ - S +
FED - +
PROPR +
RO/PRS 16,616
S1GOSIGS _ .
- +
TOTAL Siate Costs by Fund ) 16,616 $
State Revenue — Caompiete this anly wihien proposal will increase or decrease state revienues Decreased Rev. Increased Rev.
such as taxes, hicense lees, elc.
GPR Taxes s - S 4+
GPR Earned — +
FED _ +
n — +
RO/PRS 16,616
SLG-O/SEG S _ +
TOTAL State Revenues s - $ + 16,616
Net Annualized Fiscal impact on State & Local Funds
State Annual Increases Annual Drceeases [ erocaI J\nl;u.ﬂ lncrr:a;c‘ Annu.‘ll Decreases
Total Cosu _ Totl C —
otal Cosis Y 16,616 S 4 ol Costs S s 4+
Forul Revenues Forgl Hevapog _
v + 16'616 — 0, wangs +
NET tmpact S {+) - 0 - NET linpact 3 +)
on State Funds (or] on Loca! Funds lm)
-~
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Y When fringes are added at 22% of salaries, supplies and services are

g added at 20% of salaries, and permanent property for 1.0 additional
e FTE position is added at $800, the total cost for this reguirement is

£ between $11,900 PRO and $17,400 PRO in 1978-79.

‘; In conclusion, this proposal might cost between $33,900 PRO and $39,400

. and reguire 1.0 FTE and 1.0 project position in 1978-79. A similar

ba- amount of funds would be collected from utilities as PRO-revenues.
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196.01 REGULATION OF PUBLIC UTILITIES

CHAPTER 196

REGULATION OF PUBLIC UTILITIES

196.01 Delnitions.

196.02 Commuission's powers.

196.03  Utility charges and service; reasonable and ade-

uale.

196.04  Facilitics granted other utilities; physical telephone
conneclions; pelition; investigation.

196.05 Utilily property; valuation; revaluation

166 06  Uniform accounting: forms: books; office.

196.07 Balance sheet filed annually.

196.08 Audit and inspection. balance sheet, publication.

196.09 Depreciation rates and practices; findings by com-
mussion; dividends from reserves; reurements.

196.1¢ Construchon, accounung

196.11  Profiisharing and sliding scales.

196 12 Repori by utilities, items

196.13  Commussion's reporl.

196.i4 Records public; exceptions.

196.15  Uinuts of product or service

196 y6 Standard measurements; accurat¢ appliances.

196 17 Tesis of meters, fees.

196 171 Examination of meters, pipes, fithings, wires and
warks; entering buildings for.

196 18 Eniry upon premuses.

196 19 Publish schedules: regulanions: fiies: joint rales

196.20  Changes in rates; approval of increases required.

196.21 Puabhocity of revised schedules.

196.2)  Duscrimunation forbidden

196 23 Schedule forms prescribed.

196.24  Agents of commission: powers

196 25 Questionnaircs 1o ulilities

196.26 Complatnt by consumers; hearing; notice; order,
costs

196 27 Separaicrate hearings; absence of direct damagc.

196 28  Summary Investigations

196.29  Procedure alter summary investigauon

196 30 Unlitres may complain

196 32 Witness fees and mileage.

196 33 Depositions

196 34 Sienographic records

196 36 Transcripts as evidence; free 1o parties

196 37 Lawlul rates. reasonable service

196 374 Adequaie service; reasonable rates

195 38 Uilities 10 conform to orders.

196 39 Change. amendment and rescission of orders; re-
opening cascs

196 395 Tesl, condiwonal, emergency and supplementat
orders; waiver of conditions in orders

196 40 Orders and dererminations; time of taking effect.

196 41 Court review

196 41 Injunction procedure

196.48 Incrminating evidence

186 4%  Authonizavion from commission before transacting

business, extensions and improvements to be
approved: enforcement of orders: natural gas

196.49) Bulk clectne pencraung facilities, large clectric
gencraung facilpties and high-voltage transmis-
ston lines
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196.495 Avoidance of duplication 1n electric facihties
196.50 Competing wtilities,  indeterminate  permus,
telephones.
196.51 Prior permits and franchises validated.
196.52 Relations with afTiliated interests; definition: con-

tracts with affiliates filed and subject to commus-
sion control

196.525 Loans to officers or directors and loans 1o and
investments in securitics of holding companies,
penalty

196.53  Franchise, foreign corporation nat to have

196.54  Grants to beindeternminate

196.5%  Franchises. made indcterminate

196.56  Validauon of franchises and permils

196 57 Grants after July F1. 1907; consent to mumcipal
purchase.

196 58 Municipality taregulate unites; appeal

196.5% Merchandiming by utilities

196.60 Disctiminanion.dehnition. penalts.

196 605 Teiephane co-operauves: [ederal loans and cond-
tions thereol

196.6!  Facilities «n exchange for compensation, protubited,
excepuions
196.62  [hscrnimination. dehmition, penalis

196.625 Discrimination by telcphone companies

196.61  Rebates, concessions 5nd discrenmnauons unlawiul
196.64  Lulmes. habilny for treble damages

196.645 Rcducuonin rates; retroactive effect

196.65 Railroads and wutihnes: information, papers and
accounting
196.66 General penaly: utiliny responsible for agents.

196.665 Unlaw(ul combinations, trusts

196.67 WWarningsigns

196 675 Unlawful lor carriers and utilities 1o employ munci-
pal anorneys or judiial officers

19668  Mumcipal of ieers, malfeasance

196.69 Interference with commission’s equipment.
196.70 Tcmporary aitcration or suspension of ranes.
196.71  Uunlity, when nat a public wiility

196.12  Accidents, utihty report, invesiegabon.

196 74 Electric lines: safety and interfercnee

196.725 Construcnon and operation; safeiv, commission
oiders

196 76 Other rights of acuion: penalues cumulanve

196.77  Raics of April L. 1907 10 gavern, procecdings o
change

196 78 voluntary dissolution

196 79 Reorganizanion subject 1o commission approval.

196 80  Consclidation or mcrger of utihties, street and
interurban railways

19681 Abandonment. comnniission approval required.

196.85 Pavment of commissien’s expenditures by utilities

196 855 Assessment of cosis against municipalies

19691 Acquisition of existing dams.

196.92 Cenificate of convenience and necessily; notice of
hearing.

19693  Hearing anddetermination

196.01 Definltlons. As used in chs. 196 and
197, unless the context requires otherwise:

(1) “Public utility” means and embraces
every corporation, company, individual, assacia-
Hon, their lessees, trustees or receivers appoinied
by any court, and every sanitary district, town,
village or city that may own, operatc, manage or
contrel any toll bridge or any plant or equipinent
or any part of a plant or equipment, within the

state, for the conveyance of telephone messages
or for the production. transmission, delivery or
furnishing of heat, light, watcr or power either
directly or indircctly to or for the public. No co-
operative associition organized under ch. 185
for the purpose of praducing or furpishing heat,
light, power or walter 1y its members only shall be
deemed a public utility under this definition. The
teem “pubiic utility™ as herein defined includes



mis.
wan-
‘mis-

and
LINeY,

wcapal

onds-
outed,

wful.

Iy and

munici-

nsson
-dings 10

-l
cect and

red
shilinies

notice of

—_———

‘nessIges
livery or
er either
¢. Novco-

ch 184
nng heat,
woshadl be
tion. The

{ tneivdes

2963

any person cngaged in the transmission or
delivery of natural gas for compensation within
this state by means of pipes or mains. Any
privately owned public utility which furnishes
sewer sérvices or sewer facilities may ciect to
have the public service commission establish
suitable and proper rates for jts services,

{2) “Municipal council” means and em-
braces the common council or the sanitary
commission or the town or village board of any
town, village or city wherein the property of the
public utility or any part thereof islocated.

(3) “Municipality”™ means any town. village
or city wherein propenty of a publicutility or any
partihereofislocated.

(4) “Service™ 13 used in its broadest and most
inclusive sense.

{5) “Indeterminate permit’ means and
embraces every grant directly or indirectly,
from the state 1o any public utility, of power,
right or privilege to own, operate. manage or
control any plant or equipment or any part of 2
plant or equipment within this state for the
production, transmission, delivery or furnishing
of any public utility service, and such permit
shall continue in force until the municipality
shall exercise its option to purchasc, or until it
shall be otherwise terminated accarding tolaw.

{6) “Railroad ™" has the meaning attributed 10
Wby section 195.02.

{7} The words “conveyance of telephone
messages’ shall, in situations where the persan
engaged insuch activity is otherwise a telephone
public utility as defined insub. (1).alsonclude
inaddition to voice communication the transmis-
sion of information, data or material other than

. byvoice communication.

196.02 Commisslon's powers. (1) The
commission is vested with power and jurisdiction
to supervise and regulate every public utility in
this state, and to do all things necessary and
convenient in the exercise of such power and
wrisdiction.

(2) The commission shall provide for a
comprehensive classification of service lor cach
public utility. and such classification may take
Inlo account the quantity used, the time when
used, the purpose for which used, and any other
reasonable consideration. Each public utility is
tequired to conform its schedules of rates, tolls
and charges to such classification.

(3) The commission shall have power to
adop! reasonable rules and regulations relative
teallinspections, tests, audns and investigatons

(4) (a) The commission shall have authonty
wemguire into the management of the busimess ol
all public utilitics. and shali keep itself informed
1stothe manner and nicthod in which the same 1s
conducied, and may obtain from any publc

REGULATION OF PUBLIC Uﬂi.MES 196.03

utility all necessary information to enable the
commission Lo perfarmits duties.

{b) Each public utility shal! furnish to the
commission insuch formand atsuch times as the
commission shall require, the foilowing informa-
tion respecting the identity of the holders of its
voting capital stock. in order to cnable the
commission Lo determine whether such holders
constitute an affiliated interest within the
meaning of this chapter; The names of each
holder of one per centum or more of the voting
capital stock of such public utility; the nature of
the property right or other legal or equitable
interest which the holder has in such stock: and
any other similarly relevant information which
the commission shall prescribc and direct.

{c) Inthc event any public utility shall fail to
furnish the commission with information requir-
cd ol it by the commission, the commission may
tssuc an order directing the delinquent public
utility to furnish such information forthwith, or
to show good cause why such information cannot
be obtained. Failure of any public utility to
comply with such order of the commission shatl
bc deemed a violation of this chapter, within the
meaning of section 196.66.

(5) The cornmission or any commissioner or
any person employed by the commission lor tha
purpose shall, upon demand, have the right to
inspect the books, accounts, papers, records and
memoranda of any public utility, and to
examine, under vath, any officer, agenl or
employe of such public utility in relation o its
business and affairs. Any person other than one
of said commissioners, who shall make such
demand, shall produce his authority 1o make
such inspection.

{6) The commission may require. by order or
subpocna. served on any public utility as a
summons is served in circuit court, the
production within this state at such time and
placeasitl mavdesignate, of any books, accouns,
papers or records kept by said public uulity
without the state, or vcrificd copies in lieu
thereof, if the commission shall so arder. Any
public utitity failing or refusing to comply with
any such order or subpocna shall, for eachday it
shall so fail or refuse, Torfeit not fess than fifiy
dollars nor more than five hundred dollars.

196.03 Utliity charges and service;
reasonable and adequate. (1) Evcry public
utilly isrequired 1o furnish reasonably adequate
service and facilitics. The charge made by any
public wtilrty far any heat, light, waler or power
produced. transmitted, delivered or furmshed or
for any telephone message conveyed or for any
service rendered or to be rendered in connection
therewith shall be reasonabic and just, and every
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186.03 REGULATION OF PUBLIC UTILITIES

unjust or unreasonable charge far such service is
prohibited and declared unlawful.

{2) For rate-making purposes the commis-
sion may consider two or more municipalities as
a regional unit where the samez public utility
serves said municipalitics, if in its opinion the
publicinterest sorequires.

{3) In the case of a public water utility, the
commission shall include, in the determination
of water raies, the cost of fluorinating the water
in the area served by such public water utility,
provided the local governing legislative body in
which such public water wtility is sitwated
authorizes the fluorination of water in the area
primarilyserved by such public water utility.

196.04 Facilities granted other uilllties;
phyelcal telephone connections; petition;
investigatlon. (1) Every public utilily and
- every person having conduits, subways, poles,
towers, transmission wires or other equipment
on. over or under any street or highway. shall lor
areasonable compensation, permit the use of the
same by any public utility, whenever public
conventence and necessity require such use, and
such use will not result in irreparable injury o
the owner or other users of such equipment, nor
in any substantial detriment to the service to be
rendered by such owners or other users; and
every ulility for the convevance ol telephone
messagesshall permit physical connections to be
made, and tclephone service to be lurnished,
between any telephone system operated by it
and the teiephone toll line operated by another
such public utility, or between its toll line and the
telephone svstem of another such public utility,
.or between its tollline and the tollline of another
such public utility. or between its tetephone
system and the telephone system of another such
public utility, whenever public convenience and
necessity require such physical connections, and
such physical connections will not result in
irreparable injury 1o the owners or other users of
the facilities of such public utiliues. nor in any
substantial detriment to the service to be
rendered by such public utilities. The term
“physical connection.” as used in this section.
shall mean such number of trunk lines or
comiplete wire circuits and connections as may be
required 1o furnish reasonably adequate tele-
phone service between such public utilities.

{2) In case of failure 10 agree upon such use
or the conditions or ¢compensation for such use,
or in case of failure 1o agree upon such physical
conncctions, or the terms and conditions upon
which the same shall be made, any public utility
or any other person interested may appiy to the
commission, and if aftcr investigation the
commission shall ascertain that public con-
ventence and neeessily require such use or such
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physical connections, and that such use or such
physical connections would not result in ir-
reparable injury to the owner or other users of
such equipment or of the facilities of such public
utilities, nor in any substiantial detriment 1o the
service to be rendered by such owner or such
public utilities or other users of such equipment
or lacilities, it shall by order dircct that such use
be permitted and prescribe reasonable condi-
tions and compensation for such joint use, and
that such physical connections be made, and
determine how and within what time such
connections shall be made, and by whom the
expense of making and maintaining such
connections shall be paid.

{3) Such use so ordered shall be permitted
and such phvsical connections so ordercd shall be
made. and such conditions and compensation so
prescribed shall be the lawful conditions and
compenpsation for such usc. and the lawfu! terms
and conditions upon which such physical
connecuions shall be madc. observed. followed
and paid. Any such ordcr may be. from time to
time, revised by the commission.

{4) Provided the partics cannot agree and the
commisston finds that public conveniepce and
necessily or the rendition of rcasonably adequate
service to the public requires that a public utility
should be permiticd toextend its lincs on. overor
under the rightof wayolany railroad, or requires
that the tracks of any railroad should be
extended on, over or under the rightof way of any
public utility, the commission is cmpowered to
order such extcnsion by said public utility or
railroad on, over or under the right of way of the
other when 1t wil! not maieriatly impair the
abilityof the railroad or utility, on, over or under
whose right of way such extension would be
made. to serve the public. Such use so ordered
shall be permitied upon such conditions and such
compensation as the commission shall deem
equilable and reasonable in the Light of all the
circumstances, which conditions and compensa-
tion so prescribed shall be the tawlul conditions
and compensation for such use and the Tawlul
terms and conditions upon which such use shall
be made, observed. lollowed and paid.

196.05 Utllity property; valuation; revalu-
atlon. (1) Whenever the comniission shall deem
it cither proper or nccessary in the interest of
clfective regulation. the commission shall value
or revalue all the property of every public utility
actually used and uscful for the convenience of
the putlic.

196.06 Unllorm accounting; forms;
books; office. (1) ivery public utility shall
kecpand render to the comniission in the manner
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W48 HEGULATION OF PUBLIC UTILIMES

its own motion summarily investigate the same
with or withoult notice.

196.29 Procedure after summary Investi-
gatlon. (i) If, after making such summary
investigation, the commission becomes satisfied
that sufficient grounds exist to warrant a formal
hearing being ordered as 1o the matters
investigated, it shall set a time and place for a
hearing.

{2) Notice of the time and place for such
hearing shall be given ta the public utility or
railroad, and 1o such other interested persons as
the commission shall deem necessary, as
provided in section 196.26, and thereafler
proceedings shall be had and conducted in
reference ta the matter investigated in like
manner as though complaint had been filed with
the commission relalive to the matter investigat-
ed, and the same order or orders may be made in
reference thereto as if such investigation had
been made on complaint.

196.30 Utilitles may complain. Any public
utility may make complaint as {o any matter
affecting its own product or service.

196,32 Witneas fees and miieage. (i)
Each witness who shall appear before the
commission or 115 agent by its order, shali receive
for his attendance the fees and mileage now
provided for witnesses in civil cases in courts of
record, which shall be audited and paid by the
state in the same manner as other expenses are
audited and paid, upon the presentation of
proper vouchers sworn to by such witriesses and
approved by the chairman of the commissian.
Said fees and mileage shall be charged to the
appropriation for the public service commission.

(2) No witness subpocenaed at the instance of
parties other than the commission shall be
entitied 10 compensation from the state {or
attendance or travel unless the commission shal}
certily that his testimony was matenal ta the
matterinvestigated.

196.33 Deposltlons. The commission or any
pariy may in any investigation or hearing cause
the depositions of witnesses residing within or
without the state to be taken in the manner
prescribed by law for like depositigns in civil
actions in circuit courts. Any expense incurred or
autharized by the commission in taking such
depositions shall be charged tothe appropriation
for the commission.

196.34 Stenographle records. A [ull and
complete record shall be kept of all proccedings
had before the commission or its agent on any
formal investigation or hearing had and all
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testimony shall be taken down by the
stenographerappointed by the commission.

196.36 Transcripts as evidence; free to
parties. (1} A transcribed copy of the evidence
and procecdings or any specific part thercof, on
any investigation or hearing taken by the
stenographer appointed by the commission,
being certified by such stenographer o be a true
and coarrect transcript of all the testimony or of a
particular witness, or of other specific parl
thereof, carefully compared by him with his
original notes, and 1o be a correct statement af
the evidence and proceedings had on such
investigation or hearing so purporting to be
taken and transcribed, shall be received in
evidence with the same effect as if such reporter
were present and iestified tothe factsocertified.
(2) A copy of such transcript shall be
furnished on demand frce of cost to any party to
suchinvestigatlionor hearing.

195.37 Lawful rates; reasonable aervice.
(1) Whenever upon aninvestigation mzde under
the provisions of chapters 196 and 197 the
commission shall find rates, tolls, charges.
schedules or joint rates to be unjust, unreason-
able, insufficient or unjustly discriminatory or
preferential or otherwisc unreaseonable or unlaw-
ful. the commission shall determine and by order
fix reasonable rates. tolls, charges, schedules or
Joint rates to be imposed. ebscrved and followed
in the future in licu of those found to be
unteasonablc or unlawfut.

{2) Whenever the commission shall find any
regulalions, measurements, practices. acts or
service to be unjust, unrcasonable, insufficient,
prefercntial, unjustly discriminatory or other-
wise unreasonable or unlawful, ar shalt find that
any scrvice 1s inadequate, or that apy scrvice
which can be rcasonablv demanded cannot be
obtained, the commission shall determine and by
order fix rcasonable measurements, regulations,
acts, practices or service to be furnished,
imposcd. observed and foliowcd in the future in
licu of those found to bc unreasonable,
inadequate of otherwise unlawlul, and shall
make such other order respecting such measure-
ment. regulation, acet, practice or service as shall
be just and reasonable.

196.375 Adequate seryvice; reasonable
rates. Upon complaint by any party affected,
sctting forth that any grantec of a permit e
develop  hydraulic  power and  genmerate
hvdroclectric cnergs for sale or service 1o the
public is not furnishing citizens of tis state with
adequate service al a reasonible rate in
consequence ol sales of such energy outside of
the state, the commussion shall have power to
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Mr. Arthur David -

Chief, Pole Attachment Branch St 1975
Common Carrier Bureau T ) ,
Federal Communication Commissign_ __ .
1919 Main Street NW TARIFFS AND SERVICES

Wwashington, D.C. 20554 DIVISION
Dear Mr. David:

This firm is counsel to the Wisconsin Cable Communications
Association, the trade association of cable television operators
in Wisconsin, It has come to our attention that the Wisconsin
Public Service Commission (PSC), in a letter dated August 30,
1978 (copy attached), has certified to you that the PSC:

"Regulates the rates, terms and conditions for pole attach-
ments to public utilities and in so doing, it has the
authority to consider and does consider the interests of
both subscribers of the c¢able televisions service and con-
sumers of public utility services."”

The ostensible purpose of this certification is to invoke
the provision of Public Law 95-233 (amending the Federal Com-
munications Act of 1934) which reserves to those states that
regqulate rates, terms and conditions for pole attachments, the
exclusive authority for such regulation. See P.L. 95-233,
§224 (¢) (1) .

This certification by the PSC is erroneous. The PSC does
not regulate, nor does it have authority to under Wisconsin law
to regulate, cable television pole attachments or consider the
interest of subscribers of cable television services.

Our statement is founded on three separate grounds.

1. Wisconsin law does not aunthorize PSC regulation of pole
attachments of cable television operations.

Attached is a memorandum by F.C. Huebner of the PSC staff to
the Commission which purports to demonstrate the statutory basis
for PSC regulation of cable television pole attachments.
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The memorandum cites, as authority, Sections 196.37 and
196.04, Wis. Stat. (Copies of Statutes attached).

Section 196.37 deals with the regulation of "rates, tolls,
charges, schedules or joint rates" which are found to be "unjust,
unreasonable, insufficient or uhjustly discriminatory or prefer-
ential or otherwise unreasonable and unlawful". The regulatory
scope of this section, as of all PSC authority under Chapter 196,
is confined to the regulation of public utilities. The basis
statement of authority is found in Section 1%96.02(1), Wis. Stats.,
which provides:

(1) The Commission is vested with power and jurisdiction to
supervise and regulate every public utility in this state,
and to do all things necessary and convenient in the exercise
of such power and jurisdiction. (emphasis added)

The term "public utility" is defined by statute as follows:

"Public utility" means and embraces every corporation,
company, individual, association, their lesees, trustees or
receivers appointed by any court, and every sanitary dis-
trict, town, village or city that may own, operate, manage
or control any toll bridge or any plant or equipment or any
part of a plant or equipment, within the state, for the
conveyance of telephone messages or for the production,
transmission, delivery or furnishing of heat, light, water
or power either directly or indirectly to or for the public.
No cooperative asscciation organized under ch. 185 for the
purpose of producing or funishing heat, light, power or
water to its members only shall be deemed a public utility
under this definition. The term "public utility" as herein
defined includes any person engaged in the transmission or
delivery of natural gas for compensation within the state by
means of pipes or mains. Any privately owned public utility
which furnishes sewer services or sewer facilities may elect
to have the public service commission establish suitable and
proper rates for its services. Wis. Stats. §196.01(1)

A cable television operation is not embraced by the statutory
definition of public utility. In fact, the Huebner memorandum
does not assert, nor could it credibly do so, that a cable tele-
vision operation is a public utility in Wisconsin.

Neither does Section 196.04, Wis. Stats., vest authority in
the PSC to regulate cable television pole attachments.
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A careful reading of the statute (see attached) reveals that
the scope of PSC regulation under the statute extends only to the
use of "conduits, subways, poles, towers, transmission wires or
other equipment . . . by any public utility"™. (emphasis added)
The statute states clearly that only pole attachments by public
utilities are within the PSC scope of authority (and thereby such
attachments by anyone else are not). This conforms to the limited
scope of PSC authority as set forth in Sections 196.02(1) and
196.01(1}) Wis. Stats. discussed above.

2, The Wisconsin Legislature has considered and consistently
refused to enact legislation to grant the PSC authority to regulate
the cable television industry or cable pole connections specifically.

In the 1973 session of the legislature, two proposals which
provided for PSC regulations of the cable television industry and’
which granted the PSC specific authority to regulate CATV pole
attachments and set reasonable rates of compensation for such use
were considered, and both failed to bhe enacted. (1973 Assembly
Bill 364 and 1973 Assembly Bill 635).

‘Similar bills were considered and rejected in both a Special
Session of the Legislature in 1974 (1974 Special Session Senate
Bill 6) and in the 1975 Legislative Session (1975 Assembly Bill
1191). ©f all these proposals only 1973 Assembly Bill 635 managed
to even emerge from its house of origin.

In the 1977 legislative session, 1977 Assembly Bill 1215 was
considered, which specifically would have required the PSC to
regulate contracts by cable television companies with public
utilities relating to pole attachments. That proposal also
failed to receive favorable action and died in the house of
origin.

3. The PSC has officially acknowledged that it lacks au-
thority to regulate contracts for cable television pole attachments.

The terse August 30, 1978 letter of certification to the
FCC that the PSC regulates pole attachments is remarkable in that
it directly contradicts the official position taken by the Commis-
sion to the Legislature on February 29, 1978.

In the attached fiscal estimate (which 1s required under
Wisconsin law of state agencies prior to legislative consideration
of any bill or resolution which has a "fiscal effect"”), Mr. Roy
Johnston, on behalf of the Commission states that:

The Commission has no authority to regulate terms and con-
ditions of these contracts (between cable television opera-
tions and public utilities for pole attachments) nor to

S?tablish maximum rates (Fiscal Estimate to 2B. 1215 at p.
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It is submitted that Mr. Johnston's position is the correct
legal position. WNothing transpired during the next six months to
expand the authority of the PSC to the extent presumed by the
Commission in its August 30, 1978, letter to your agency.

In conclusion, it is our position that the PSC does not have
the authority under Wisconsin law it certified to the FCC on
August 30, 1978. Such authority can only be granted to the
Commission by the Wisconsin Legislature. This expansion of PSC
authority has been rejected by the Legislature on at least five
occasions since 1973.

Therefore, jurisdiction in the State of Wisconsin for the
regulation of rates, terms and conditions for pole attachments
under the Communications Act of 1934 (as amended by the Communi-
cations Act Amendements of 1978) rests with the Federal Communi-
cations Commission and not the PSC.

The text of the Communications Act Amendments of 1978 is not
clear as to how the FCC may acknowledge its lawful authority in
the face of a faulty assertion of authority by a State under
Section 234{c). It does, however, seem appropriate for the FCC
to take some action to determine whether the FCC or the Wisconsin
PSC has lawful authority for the regulation of pole attachments
of cable television operations in Wisconsin.

Would you please advise us whether your agency, upon reviewing
the applicable Wisconsin law, will act to achieve such a determina-
tion.

By a copy of this letter to the Chairman of the PSC we are
extending to him and his agency the courtesy of an cpportunity to
review our position and reply as they deem appropriate. We would
hope that, after reviewing our position, they would agree with
our conclusion and so indicate to the FCC.

Sincerely,
MURPHY, STOLPER, BREWSTER

& DESMOND, ‘s.c{\[
By: | 4TS}

RMC:jab
¢cc: Dr. Charles Cicchetti
Chairman, Wisconsin Public Sérvice Commission

Lewis T. Mittness
Executive Secretary
Wisconsin Public Service Commission
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PUBLIC SERVICE COMMISSICGN OF WISCONSIN

DEPARTMENTAL CORRESPONDENCE ' _ FILE NO.
(For Commission Action) e C o :G
TO: The Commission : R
FROM: F. C. Hucbner

SUBJECT: Pole attachments by cable television operations.

Suggested minute:

The Commission upon due consideration approved a letter
to the Federal Communications Commission certifying
that the Public Service Commission of Wisconsin
regulates the rates, terms, and conditions of pole
contacts to public utilities\by cable television
operations and in so doing have the authority to
consider and does rconsider the interest of subscribers
of cable television service and the consumers of

the uvtility services.

Public law 95-234 amcends the Federal Communications Act of 1934 providing
under Section 224 {b) (1) that "Subject te the provisions of subsection (c)
of this section, the Comission shall regulate the rates, terms, and

‘conditions for pole attachments te previde that such rates, terms, and

cond{tions arc 3iust and reasonable, and shall adopt procedurcs necessary and
appropriate to hear and resolve complaints concerning such rates, terms,
and conditions."

The law also provides under Section 224 (c¢) that "(1) Mothinp in this

section shall be construed to apply to, or to give the Commission jurisdieticn
with respect to rates, terms, and conditions {or pole artachments in any

case where such matters are regulated by a State. (2) Each State which
repulates the rates, terms, and conditions for pole atrachments shall

certify to the Commission that -- (A) It repulates such rates, terms, and
conditions; and (B) In so regulating such rates, terms, and conditions, the
State has the aurhority to consider and does consider the interest of the
subscribers of cable television services, as well as the interests of the
consumers of the utility services."

Under public law 95-234 pole attachments is defined as any attachment by a
cable television system to a pole, duct, condult, or right-of-way owned
or controlled by a utility.

Section 196.137 provides that the Commisslion has the authority to fix
rcasonable rates, toils, charges, schedules or joint rates to be imposed,
observed and followed. {1t 1is considered that the chargzes by a public
utility for attachuwent of cable or other property to its facilities by

a cable television company comes under the jurisdiction of the Public
Service Commission just as such attachments by a public utiliry are

regulated by Section 196.04 Wisconsin Statutes.
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Accordingly, I rccommend that the attached letter be traunsmitied to the
Federal Comnunications Commission under provision of Sectioa 224 (c) (2}).

If such letter 1s approved by the Commission I propose to transmit a
letter te Wisconsin public utilities requesting information as to present
pole contacts, their charpes therefore, and method of determining

such charges; with such information utilized to possibly determing a
fixed method of establishing a pole contact by non-utilicy enterprises
with public utilities.



j“ State of Winconsin \ PUBLIC SERVICE COMMISSION

CHAHRLLS J. CICCHCTTI, CHAIRMA

“ JOMN L, QESTHEICHOH, COMMISSIONE

August 30, 1978 :
EDWARD M, PARSONS, JR_ COMMISSIONE

LEWIS T. MITTNESS, EXECUTIVE SECRETAR

HiLL FAAML LSTATEC OFFICE BuUILLIS
SMAUIBIN, WIMCOMEHY 3300

) 1608 Jes-17e
’

Q0 FILE no. 3-7-1.2

Federal Communications Commission
1919 M Street, N.W,
Washington, D.C. 20554

Centlemen:

With respect te public law 95-234 signed {nto law on February
21, 1978 amending the Federal Comnunications Act of 1934, this
commlssion certifies that Lt repulates the rates, terms and
conditions fur pole atrachments to public utilitics and In s0
doing, it has the authorlty to consider and does consider the
intecrest ol Loth subscribers of the cable televisions service
and consumers of public uwtility services,

By the Commission,

.‘L\__ﬁ !

Lewis T. Hittness
Executive Secerctary

LTH:FCH:d jw



